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OCEAN GARDENS (INC.) BILL 2003 
Second Reading 

Resumed from 30 March. 

HON RAY HALLIGAN (North Metropolitan) [10.42 am]:  Yesterday I spoke about the retirement village and 
the situation that has brought us to this position; that is, this Bill.  In other words, what was, what is, and what is 
being proposed.  What was includes the 1984 constitution, which contained a board that included members of the 
City of Perth and other people who ran the establishment until the restructure of the City of Perth.  The now 
situation is the constitution dated 1996, which is proposed to be changed.  The 1996 constitution allows for six 
members on the board; that is, two from the Town of Cambridge, one who is a resident and three other members.  
The board has been in operation, in the main, for eight years.  I understand it has done a wonderful job in looking 
after the residents of Ocean Gardens.  The members are to be commended for their civic duty and their selfless 
devotion to the residents.  I understand that the positions on the board are voluntary and no remuneration is 
involved.  Quite a number of those people have been providing that selfless devotion for nearly 20 years.  It is 
their argument that they should be allowed to continue.  They deserve to have their concerns brought before this 
House.  One may very well ask why that is necessary.  I will provide information that I have been given to place 
on the record. 

On 17 November last year, the Minister for Local Government and Regional Development, Hon Tom Stephens, 
wrote to members of Parliament stating - 

The Government’s decision to legislate follows extensive discussions between the Department of Local 
Government and Regional Development, the Board of Ocean Gardens (Inc) and the Town of 
Cambridge.  Unfortunately, negotiations have ultimately proved fruitless, which has necessitated the 
drafting and introduction of this Bill. 

The board has written to me stating that there has been a distinct lack of consultation by the minister.  It stated 
that the minister has failed to respond to the concerns of the board, as detailed in numerous letters.  Consultation 
on the issue has been only through letters and media statements.  The board did not receive any formal advice of 
the introduction of the draft Bill to Parliament by the minister.  The minister endeavoured to call a meeting of the 
board giving members less than 30 minutes notice.  The board is firmly of the opinion that it has not had the 
opportunity to present its case.  That is exactly what I am trying to do now: to put its concerns on record. 

One might imagine that, over 20 years, quite a bit has happened.  Numerous pieces of paper have been sent to 
members.  Some of this may appear to be somewhat disjointed, but I will try to keep the majority of it together.  
The board has brought forward its belief that it should be at arm’s length from local government and government 
in general.  I will read a short letter from Milton Rundle, who was the secretary of Ocean Gardens Inc.  The letter 
is dated 12 February 2004, and is addressed to Bob Dawson, who was the vice-chairman of the association.  It 
states - 

Dear Sir, 
You have enquired of me as to the reasons for the independence or autonomy of the Association in 
relation to the development of the Ocean Gardens Retirement Village.   
I was the Assistant Town Clerk of the City of Perth in the early 1980s when the Council initiated some 
discussions relating to development of this retirement complex.  I was closely involved with the 
proposal from its inception, and acted as Secretary to the Board in its formative years, right through to 
the completion of the development.   
While a lot of the groundwork was undertaken as a Council activity, it became evident that it may be 
beneficial if the management and operation of the Village was at arm’s length from the Council.  I seem 
to recall one of the arguments advanced, was that if it was a Council venture, there would be pressure 
brought to bear on elected personnel for admission to the facility, and this was seen as undesirable….   
Obviously, the Council of the City supported this division.  It transferred the land for the development 
to the Board, it guaranteed the performance of the leases and guaranteed the quite significant 
borrowings of the Association.   

While the Board had no obligations to report to Council on its activities, having three representatives on 
the Board of Management of 6 meant the councillors were aware, albeit informally, of the progress and 
success of the venture. 

The legislation has come forward partly because of the Ombudsman’s report.  Before going into that, I will read 
into Hansard certain things that were said about the Bill in the other place; firstly, the remarks of the member for 
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Warren-Blackwood, Mr P. D. Omodei, who was Minister for Local Government in the previous coalition 
Government.  He said - 

At the moment the compromise that has been proposed by the Ocean Gardens Retirement Village 
association is for a three-three board, but no casting vote; that is, there would be a consensus decision.  I 
do not think that is the perfect option either.  I would like the residents of Ocean Gardens Retirement 
Village to be represented on the board, and that should be provided for in the legislation. 

My main concern, having been involved as a minister, is the welfare of the residents of Ocean Gardens 
Retirement Village and their surplus funds.  

I do not think anyone would disagree with that sentiment.  His speech continues, further on - 

The association has stated that more than 71 per cent of the residents oppose control going to the Town 
of Cambridge.  Surely somebody would have been able to give the residents all the information and do 
some kind of assessment or poll, and let them make a clear statement, because if what the Ocean 
Gardens board has stated is true, we may not be embarking on the right action .  .  . Somebody should 
check the board’s assertion that 71 per cent of the residents oppose control going to the Town of 
Cambridge.  That needs to happen for the benefit of those residents, because, if that is true, maybe a 
reassessment should take place.  

His speech concludes - 

However, somebody needs to do some more work on this legislation before it is finally passed through 
the Parliament. 

Some of what the member said there is certainly pertinent.  I ask the minister to take that on board and respond at 
the opportune time.  In the other place, the member for Churchlands, Dr E. Constable, said - 

Bearing in mind that Ocean Gardens had been established by the old City of Perth and had previously 
involved the gifting of a large parcel of land in what is now Bold Park to the association known as 
Ocean Gardens Inc, it is very difficult to understand why the new councillors of the City of Perth 
decided, without any warning to the Town of Cambridge, to hand control of the retirement village to a 
group of independent people rather than to the Town of Cambridge.  That action will remain a mystery 
to me forever.   

I think we are all in that situation.  Dr Constable went on to say, amongst many other things - 

I think the average age is older than 80.  Those people need peace of mind and certainty. 

Nobody could possibly disagree with that.  The member for Greenough, Mr J.P.D. Edwards, who is the current 
shadow Minister for Local Government, said in the other place - 

Firstly, I ask the Government to give some consideration to the make-up of the board, particularly with 
regard to the chairman, who should perhaps be independent, rather than be chosen from the Town of 
Cambridge. 

There was some recognition by the Government of the need for some representation from the residents of the 
village, because the member for Peel, Mr N.R. Marlborough, said in his contribution in the other place - 

This Bill does not fix all the problems; it is not able to.  However, it puts in place the foundation by 
which those problems can be fixed.   

If there is recognition that further problems exist, I would like the minister to advise the House, and provide 
information on how those problems will be fixed, and when.  The member for Peel had concerns about the 
percentage of residents said to have voted on whether the board should be independent.  He said, in his second 
reading contribution - 

The feedback on the referendums or polls that have been held is that they have not been run 
independently, by any measure.   

Again, we return to considering whether that information has been verified.  Finally, and probably more 
pertinently, the member for Peel went on to say - 

Although it is not reflected in the Bill, my understanding is that the Town of Cambridge indicated that 
the committee would consist of at least two residents. 

Again, it would be appropriate for the minister, in his response, to give the House information on the make-up of 
the board, and whether residents can be represented, because in the current schedule 1, which will become the 
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new constitution, there is no mention of the residents.  This is also a concern of the existing board.  As I said 
before, there is currently one representative of residents on the board. 

Members will be aware of a number of proposed amendments on the supplementary notice paper.  These reflect 
the concerns of the current board and the things it would like to see changed.  The minister in his letter to 
members said that schedule 1, the new constitution, would bring the organisation back to the situation that 
existed in 1984.  That is substantively true, but there have been some changes.  The minister will be aware of 
those changes, and will be able to explain exactly why they were made.  As I said, these proposed amendments 
reflect the concerns of the board and the changes it would like to see to the legislation to enable the board to 
continue to do what it believes it has done particularly well for the past eight years.  The board has also made 
mention of another retirement village, the Harold Hawthorne Senior Citizens’ Centre and Homes Inc, and it has 
provided me with a constitution dated 16 October 2000.   

Hon Tom Stephens:  I appreciate that you have identified that document, and I ask that it be tabled at the 
conclusion of your remarks.  

Hon RAY HALLIGAN:  Most definitely; I am more than happy to do so.  I have a number of papers to read out, 
and others that I will be seeking leave to incorporate in Hansard.  The only reason I raise this is that it is another 
retirement village that was apparently established under the previous City of Perth but is now incorporated in the 
Town of Victoria Park.  Although certain clauses within this constitution are the same as or similar to those in 
schedule 1, there are also many differences.  When the minister responds he will be in a position to see those 
differences, and he may be able to respond to why there have been those changes to Ocean Gardens’ 
constitution.  Of course, the current schedule 1 - the proposed constitution - is based on a 20-year-old 
constitution of 1984.  I have absolutely no idea what that was based on.  It could go back to 1900.  My 
understanding is that some of the wording in that 1984 constitution that has been continued in schedule 1 leaves 
quite a bit to be desired.  I am not sure whether we are being contemporary with schedule 1 or whether we have 
just accepted that because previous constitutions appear to have worked - they may well have worked through 
ignorance - they should be continued.  It may have been better to reword the constitution to reflect contemporary 
thought.  I seek leave to table this document at this time. 

Leave granted.  [See paper No 2059.] 

Hon RAY HALLIGAN:  As I said before, the supplementary notice paper reflects the concerns of the board and 
how it would dearly love the future board to be placed.  However, the board also had another concern, and that 
was the issue of taxation and the ability of Ocean Gardens to continue as a public benevolent institution, or PBI.  
I will read a letter into Hansard.  It appears to have been a situation in which nobody was at fault.  However, I 
believe it is important that this letter be in Hansard so that the residents and anybody else who reads Hansard at 
a later date will understand that there is a document that enables Ocean Gardens to retain that qualification as a 
public benevolent institution.  It all came about when someone from the board - it may well have been Mr 
Rundle again - wrote to the Australian Taxation Office, which responded in this manner -  

Reference is made to your letter dated 3 December 2003 in which you included a copy of the Ocean 
Gardens Inc. Bill, and your request for comment. 

Should the above Bill be passed by the Parliament without amendment, you are advised that Ocean 
Gardens Inc. will no longer qualify as a public benevolent institution (PBI) for the purposes of item 
4.1.1 of section 30-45(1) of the Income Tax Assessment Act 1997. 

Under subsection 57(1) of the Fringe Benefits Tax Assessment Act 1986 certain employers are exempt 
from paying fringe benefits tax in respect of benefits they provide to their employees.  The exemption 
however, only applies where the employer of the employee is a public benevolent institution. 

When the Bill is enacted please forward a copy of the Act to this office to enable final assessment on 
the PBI status of your organization. 

This advice is general in nature and is not subject to formal review rights. 

That caused the board great concern, and I know it also caused concern to the minister, who very speedily tried 
to identify the problem and to resolve the matter.  The first response received by the minister’s department, dated 
5 March 2004, reads -  

I am writing in response to your letter sent to Michael Carmody referring to the general advice 
previously issued to Ocean Gardens by this office on 16 February 2004. 

That is the letter I have just read.  It continues -  
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That general advice, a copy of which was provided to you by Ocean Gardens, concerned the proposed 
constitutional changes.  In your letter you made various submissions on the matter which have been 
considered and you are advised as follows. 

It is now the view of the Tax Office that the changes to Ocean Garden’s constitution to be effected by 
the proposed legislation will not affect Ocean Garden’s status as a public benevolent institution. 

That was wonderful news.  The only difficulty with that was that we did not know what was being asked of the 
ATO at that time.  The minister very quickly ensured that we received a copy of the letter of 3 March 2004 that 
had been forwarded to Mr Michael Carmody, the Commissioner of Taxation, by the department and signed by 
Cheryl Gwilliam, the Director General of the Department of Local Government and Regional Development.  
Although I am aware that the minister has tabled this document previously - I thank him for that - I believe it 
would be best if I refer to it again at this time to put it within the context of this debate, and I seek leave to have 
it incorporated in Hansard. 

Leave granted. 

The following material was incorporated -  

 

Department of Local Government and Regional Development 

Government of Western Australia 
 

Your Ref: SB/NOR/3873840 
Our Ref:  SSO 4442/02 
Enquiries: Mr B Prentice 
Telephone No: 9264 1888      Facsimile No : 9264 1111 

 

Michael Carmody 
Commissioner of Taxation 
Australian Taxation Office 
2 Constitution Avenue 
Canberra ACT 2600 

    URGENT - LEGISLATION PENDING THIS WEEK 

By Facsimile:  02 6216 2743 
Dear Sir/Madam 

OCEAN GARDENS INC. - STATUS AS PUBLIC BENEVOLENT INSTITUTION 
I refer to the letter of preliminary advice signed by Ms Mary Levitzke dated 16 February 2004 addressed to 
Ocean Gardens Inc. (“Ocean Gardens”), a copy of which has been provided to the Minister for Local 
Government and Regional Development. 

The Ocean Gardens (INC.) Bill 2003 is currently in the Legislative Council and is scheduled to be debated this 
week.  This Bill arises from the State Ombudsman’s report into the management structure of the Ocean Gardens 
Retirement Village.  As a matter of public interest the Minister is proceeding with the Bill as per the State 
Ombudsman’s recommendations.  The Bill essentially restores the Ocean Gardens Board to the constitution and 
make up of the Board prior to 1995.  Neither the State Government nor the Local Government (The Town of 
Cambridge) will have any power of direction over the Board or any of its members and provide no funds to 
Ocean Gardens.  Ocean Gardens is a retirement village and therefore Ocean Gardens does not perform any state 
government or local government functions. 

Your letter dated 16 February 2004 advised that if the constitution as currently drafted was to be approved then 
Ocean Gardens would no longer qualify as a public benevolent institution. 

As I understand it, the reason that the Australian Taxation Office believes that Oceans Gardens would no longer 
qualify as a public benevolent institution is the degree of governmental control exercisable over the body. 

As you are aware the recent cases in this area are:  Ambulance Service of New South Wales v Deputy 
Commissioner of Taxation for the Commonwealth of Australia [2003] FCAFC 161; Mines Rescue Board (NSW) 



Extract from Hansard 
[COUNCIL - Wednesday, 31 March 2004] 

 p1264b-1286a 
Hon Ray Halligan; Hon Murray Criddle; Hon Robin Chapple; Hon Paddy Embry; Hon George Cash; Hon Alan 

Cadby; Mr Tom Stephens 

 [5] 

v Commissioner of Taxation (2000) 101 FCR 91 and Metropolitan Fire Brigades Board v Commissioner of 
Taxation (1990) 27 FCR 279. 

An examination of the recent decisions indicate that Oceans Gardens is not controlled by government (a “purely 
governmental body”) as that term should be interpreted and applied.  This should not be a disqualifying factor in 
considering whether Oceans Gardens is a public benevolent institution.  I set out below, a brief summary of the 
statutory entities, the subject of the recent court decisions. 

Metropolitan Fire Brigades 
In Metropolitan Fire Brigades Board v Commissioner of Taxation (1990) 27 FCR 279 it was decided that the 
Metropolitan Fire Brigades Boards constituted under Fire Brigades Act 1964 (Queensland) were not public 
benevolent institutions and established merely as a government body and an emanation of government. 

In that case the Full Court examined the relevant legislation, and in particular the provisions relating to the 
powers of the Minister to control the Boards and their budgets, to recommend a dissolution of the Boards, and to 
make bylaws and to impose penalties for breach thereof.  The Full Court found that the funding of the Boards 
was undertaken substantially by the State government out of its own funds, and from a trust fund established 
under the Fire Brigades Act to which property owners were compelled to contribute and concluded that each 
Board was made a government body and was an emanation of government.  The Full Court further found that 
notwithstanding the existence of volunteer fire brigades, the Boards’ functions, for instance, of controlling and 
extinguishing fires, and of protecting life and property in the case of fire had been, for many years, regarded as a 
responsibility of government.  The Court stated (at page 282) that: 

“The connection of a body with government may, in some circumstances, assist towards a conclusion 
that it is a public benevolent institution.  But we think a purely governmental body is hardly ever likely 
to satisfy the tests which the authority is contained…the terms of the sub-section are consistent with the 
view that government bodies are ordinarily not thought of as public benevolent institutions.  In essence 
the Boards were seen to be using government funds to exercise a function of government.” 

The Full Court in the Mines Rescue case described the ratio of the Fire Brigade’s case to be that where a body 
was “purely a government body” so that it was exercising a function of government, it could not qualify as a 
public benevolent institution. 

Mines Rescue Board 
In Mines Rescue Board (New South Wales) v Commissioner of Taxation (2000) 101 SCR 91 the Mines Rescue 
Board was a corporation established under the Mines Rescue Act 1994 (NSW) which stipulated that the Board 
was a statutory body representing the Crown in right of the State of New South Wales.  The control of the Board 
was placed in the hands of seven directors appointed by the Governor on the recommendation that the Minister, 
three of whom were to represent the interests of the mine owners and three of whom were to represent the 
interests of mine employees, leaving the remaining director to be nominated by the Minister.  The chief 
executive officer was to be appointed by the Governor, who was empowered to remove him or her after 
consultation with the Board.  Ministerial control was exercisable by written directions to the directors of the 
Board concerning the exercise of the Board’s functions, with which the directors were found to comply, subject 
to a review procedure.  The Mines Rescue Board was also subjected by the governing legislation to an obligation 
to inform the Minister of its activities, and its conduct thereof.  Other statutory obligations imposed on the Board 
included the preparation and delivery to the Minister of a draft corporate plan for the pending financial year, the 
giving of consideration to any Ministerial comments on the draft plan, and the delivery of the completed plan to 
the Minister before the beginning of each financial year.  The Board was, thereafter, placed under a statutory 
obligation to exercise its functions in accordance with the plan.  A source of funding of the Mines Rescue Board 
was stipulated to be the Mines Rescue Fund established and governed by the Mines Rescue Act, and placed under 
the control and administration of the Mines Rescue Board, to which owners of coal mines were required to 
contribute, as prescribed by regulations. 

It was found that the Mines Rescue Board was a governmental body, under the control of the Minister, brought 
into existence to give effect to government policy that owners of underground coal mines would fund, man and 
equip the provision of a rescue service capable of dealing with emergencies in underground coal mines. 

Ambulance Service 
In Ambulance Service of New South Wales v Deputy Commissioner of Taxation the primary judge found that the 
ambulance service was sufficiently governmental in character in relation to its constitution funding and functions 
as not to fall within the accepted meaning of the statutory phrase “public benevolent institution”. 
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The Ambulance Services Act 1990 established the ambulance service as a corporation representing the Crown.  
Its affairs are controlled by the Ambulance Service Board constituted by section 5 of the 1990 Act.  Anything 
done in the name, or on behalf, of the Board, or with its authority, is taken to have been done by the Ambulance 
Service.  The Board is subject to the control and direction of the Minister.  All directors of the Board are 
appointed by the Minister, except for one director to be elected by the administrative staff and except also for the 
chief executive officer to be appointed by the Governor.  That officer holds office subject to Part IIA of the 
Public Sector Management Act 1988 (New South Wales) relating to public sector executives, who may only be 
removed by the Governor. 

The 1998 Act provides for the appointment and remuneration of directors, and for the procedures to be followed 
by the Board of Directors.  The powers and functions of the Ambulance Service, set out in Part IV of the 1990 
Act include the conduct, operation and maintenance of ambulance services.  The Ambulance Service received 
approximately $135 million in government funds.  The relevant Minister appoints directors and they are subject 
to the Minister’s control and direction.  The directors are not employees or public servants, they are persons of 
notable fame and reputation drawn from various segments of the community of the State of New South Wales.  
The chief executive officer is a public servant. 

In Ambulance Service of New South Wales the primary judge concluded that the ambulance service was 
governmental in character, representing as it purported to do the State of New South Wales, and being controlled 
by a Minister of State.  His Honour emphasised that historically the ambulance service would have been 
correctly described as purely governmental, being then virtually part of a ‘Department of State’.  This reflected a 
clear recognition in government that the provision of an ambulance service was a responsibility of government.  
The primary judge concluded that the applicant is a representative of the State which, overwhelmingly funded 
out of consolidated revenue, discharged its function seen in the statute and statutory history as, by the fourth 
quarter of the 20th century, governmental in nature.  The primary judge said that if a government assumes the 
discharge of a government function, and spends large sums of money on that function, the service thereby 
provided can be said to be governmental in character. 

In the Full Court it was stated (at para 48) that: 
“An organisation which performs a governmental function is not properly to be characterised as a 
public benevolent institution, notwithstanding that its activities are benevolent.  Hence, as was 
subsequently stated by the Full Court in Mines Rescue, the ultimate issue which falls for resolution, in 
circumstances such as the present, is the degree to which the appellant is properly characterised as 
governmental.  The constituent nature of the ambulance service pursuant to Ambulance Service Act was 
considered fatal to any characterisation of the Ambulance Service as a public benevolent institution.  
The Ambulance Service, in the nature and extent of activities, were not sufficiently distinguishable 
from those undertaken by the government entities involved in fire brigades and mines rescue.” 

The position of board members nominated by the Town of Cambridge 
In the decision in Bennetts v Board of Fire Commissioners of New South Wales (1967) 87 W.N. (Pt.1) NSW at 
307, Street J stated as follows (at page 310): 

“By the terms of their statutes, boards such as this comprise a number of persons nominated or chosen 
by various groups, each of which nominating or choosing groups has a direct interest in the public 
undertaking controlled by the board.  Each of the persons on the board owes his membership to a 
particular interested group; but a member will be derelict in his duty if he uses his membership as a 
means to promote the particular interest of the group which chose him. . .The consideration which must 
in board affairs govern each individual member is the advancement of the public purpose for which 
parliament has set up the board.  A member must never lose sight of this governing consideration.  His 
position as a board member is not to be used as a mere opportunity to serve the group which elected 
him.  The predominating element which each individual must constantly bear in mind is the promotion 
of the interests of the board itself.  In particular, a board member must not allow himself to be 
compromised by looking to the interests of the group which appointed him rather than to the interest for 
which the board exists.  It is most certainly not a mere channel of communication or listening post on 
behalf of the group which elected him.” 

At page 311: 
“I have referred earlier to misapprehension existing in relation to these basic truths, for example, in the 
course of argument in the present suit it was said at one point that the president himself would have to 
be representing government interests on the board.  That was perhaps an incautious suggestion, and was 
quickly withdrawn by counsel once the error was pointed out.  But the fact that suggestions of this sort 
are made is indicative of a view which is apparently held that, because a board member is appointed or 
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elected by a particular group, he owes some overriding obligation or a duty to the group which has 
conferred upon him his status as a member.  The error inherent in this view must be exposed and, for 
purposes of emphasis, I repeat what I have earlier said.  It is entirely foreign to the purpose for which 
this, or any other board exists, to contemplate a member of the board being representative of a particular 
group or a particular body.  Once a group has elected a member he assumes office as a member of the 
board and becomes subject to the overriding and predominant duty to serve the interests of the board in 
preference, on every occasion upon which any conflict might arise, to serve in the interests of the group 
which appointed him.  With this basic proposition there can be no room for compromise.” 

Submissions 
⇒ Ocean Gardens is a body which differs in almost all respects from the statutory bodies the 

subject of the Metropolitan Fire Brigades, Mines Rescue and NSW Ambulance decisions. 
⇒ The test is properly described as whether a body can be regarded as “purely a governmental 

body exercising a function of government”. 
⇒ To be a “purely governmental body” one should have regard to the history and method of 

establishment of the body, the source of funding of the body, the degree of governmental 
control and the functions of the body.  The degree of governmental control is but one element 
to be considered, and it is our submission that there is no government control. 

⇒ Ocean Gardens is a body established under the Associations Incorporation Act (WA), and is 
not a body established by a specific statute for a particular purpose. 

⇒ According to the proposed constitution of Ocean Gardens, the Board of Ocean Gardens 
consists of 6 persons, 3 nominated by the local government authority.  The chairman is to be 
elected from amongst those 3 members.  The chairman has a casting vote. 

⇒ The persons nominated by the local government authority do not represent the local authority 
on the board but instead must act in the best interests of Ocean Gardens. 

⇒ The local authority can remove a council member appointed by it but cannot dismiss those 
board members that are the nominees of residents. 

⇒ Control should be measured in terms of the power of the Minister to dismiss the board or to 
direct that a particular course of action be followed.  There is no power of direction given to 
the local authority or the Minister. 

⇒ Ocean Gardens does not receive local government funding. 

⇒ Ocean Gardens does not carry out a function which can properly be regarded as an inherent 
function of local government. 

⇒ Ocean Gardens is, therefore, not “a purely governmental body” for the purpose of determining 
whether Ocean Gardens is a public benevolent institution. 

It is the Government’s submission that the Ocean Gardens (INC) Bill 2003 should have no effect on the Public 
Benevolent Institution status that it currently holds. 

Should you require any further information, or if I can be of any further assistance please contact Mr Tim Sharp, 
State Solicitor WA on 08 9264 1888. 

I must stress the urgency of this request for advice.  This Bill is in the final stages in the Parliament and will be 
debated this week.  The information from the Australian Taxation Office has only just been received by the 
Government.  As the Minister is proceeding with the Bill as per the State Ombudsman’s recommendations, I 
need to provide urgent advice to the Minister to enable him to provide an explanation to the Parliament this 
week, subsequently, your urgent advice is now sought. 

Yours sincerely, 

Cheryl Gwilliam 
Director General 
Department of Local Government and Regional Development.  

3 March 2004 
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Hon RAY HALLIGAN:  Schedule 1 of the Bill raises some questions that relate to what has been said by 
everybody; that is, we should be doing this for the benefit of the residents of Ocean Gardens Inc.  Under the 
heading “Membership” in schedule 1 there are three subclauses and the word “resident” is not mentioned once.  I 
wonder why that is the case.  It appears that anybody can be accepted as a member of the association - that is, 
Ocean Gardens Inc - and one could rightly say that that should include the residents, as this is being done on 
behalf of the residents.  Indeed, I have been told that this asset, which belongs to them, has a value of 
$58 million, and there is a trust fund that is worth a further $7 million.  Therefore, it seems odd that the word 
“resident” is not mentioned.  Perhaps the minister could explain why that is the case. 

As I said before, the situation had been reached where certain changes needed to be made, mainly as a result of 
the Ombudsman’s report.  At that time, Mr Murray Allen was the Ombudsman, and he reported in September 
2001.  I will read parts of this report because it provides information about how many of these issues transpired.  
On page 2, paragraph 12, the Ombudsman states - 

On 21 March 1985 the Association was incorporated under the Associations Incorporations Act 1895 
(now repealed).  The constitution of the Association was drawn up by the City’s solicitors and provided 
for the Association to be managed by a Board of six persons, of whom three were to be councillors 
nominated by the City.  The other three members of the Board were inaugurally appointed from the 
community and were to be replaced by the Board from time to time.  One of the appointed City 
councillors was to take the position of Chairman, with a casting vote on all matters coming before the 
Board.  The members of the inaugural Board were to be the only members of the Association although 
the constitution did provide for a person to nominate for approval by the Board to become an 
Association member. 

Paragraph 13 states - 

The original 1985 constitution also provided for moneys of the Association to be set aside in specific 
reserves.  Any surplus over an amount calculated pursuant to a formula set out in the constitution was to 
be paid to the City to fund the development of similar facilities in other locations. 

Paragraph 14 states - 

Any amendment to the 1985 constitution required both the approval of the City and a two-thirds 
majority at a special general meeting of members of the Association. 

This issue will arise again during the committee stage.  The report continues - 

Consequently, on 27 April 1985, the City - 

That is the City of Perth - 

resolved by absolute majority to rescind the resolution to lease the land and instead to transfer the land 
in fee simple to the Association for the sum of one dollar ($1).  The resolution also required that the 
land was to revert to the City should it no longer be required for the purposes of the Association; that an 
agreement to this effect was to be signed; and a caveat registered against the land to protect the City’s 
rights of reversion. 

That is a particularly important matter that may have escaped the minds of a number of people.  Paragraph 19 
states - 

However, without the agreement having been signed or the caveat to protect the City’s contingent 
interest lodged, the land was transferred to the Association on 1 April 1986.  The City’s file records that 
on 7 September 1987 its solicitors reminded the City that the agreement regarding the land had not as 
yet been signed.  There is nothing in the files or that I was told by any of the persons concerned at the 
time to show that this was ever followed up. 

Paragraph 20 states - 

The agreement has still not been signed nor has a caveat been lodged.  The implications of this apparent 
inaction are considerable and are discussed later in my report. 

These issues will also require explanation and resolution.  Paragraph 24 states - 

The minutes of the later Board meeting, held on 3 November 1993, indicate a continuing intention that 
the positions held by the City on the Board of the Association were transferred to the Town.  The 
minutes of the meeting record that one of the City councillors nominated to the Board of the 
Association:  
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 . . . expressed the view that the amending legislation should provide that in the restructuring 
the responsibilities of the Perth City Council in relation to Ocean Gardens should be 
transferred to the Town of Cambridge and thus alleviate the concern which has been 
expressed by residents of Ocean Gardens. 

In paragraph 79 the Ombudsman states - 

 . . . I consider that the 1985 constitution failed to provide essential protection for the considerable 
public assets that were being entrusted to the Association.  The 1985 constitution also failed to 
anticipate any further role that residents may have wished to have in the Association.  During my 
investigation I was made aware of considerable discontent of some of the residents of the retirement 
village.  It seems that this discontent is, to a large extent, a result of their lack of ability to participate in 
the management of the retirement village in which they live.  However, I note that the constitutional 
changes effected in November 1995 now enable one representative selected from the Residents’ 
Association to be a member of the Board.   

When the minister responds on the issue of having a resident on the board, he should explain why the 1996 
constitution has been changed dramatically to exclude that resident.  The Ombudsman stated that he noted what 
was there, but gave no indication that there was anything wrong with it.  Of course, Norm Marlborough also 
stated that it was his understanding that the Town of Cambridge was prepared to allow two residents to sit on the 
board, whereas schedule 1 currently does not provide for residents at all.  

In paragraph 92 the Ombudsman states - 

I agree that the Association was to operate independently of the City.  However, I have some difficulty 
understanding what was meant by the comment in the report to Council of October of 1995 viz, “From 
the City of Perth’s point of view it has no interest in the land . . . ”  It is not clear whether this comment 
is referring to the land being situated in the Town (after the restructuring of the City) or, possibly that - 
because no mention was made of the failure of the Association to execute the Agreement - the Council 
was of the mistaken view that the City had divested itself of the land at some time in the past.  In my 
view, the comment was incorrect.  If the Council proceeded to make a decision so based, then it is my 
view the decision may have been partly based on a mistaken premise.   

In paragraph 97 the Ombudsman states -  

. . . in my view substantial public assets are no longer available to the public sector and the Association 
- having received substantial public assets - is not accountable to the public for those assets.   

This appears to be the crux of the argument as to why the Government wishes to place the Town of Cambridge 
in a position in which it will have a controlling interest.  Of course the argument has been put that the 
Ombudsman may not have had the capacity to provide opinions of this nature.  However, they are just opinions, 
and the Government does not need to pay regard to them.  In paragraph 124 the Ombudsman states -  

Public property has been transferred to a private organisation in the manner which I have outlined.  In 
my opinion, I have the power to make the recommendations I have made.   

However, as I have said, they are but opinions.  It was certainly incumbent upon the Government to make 
decisions, and it has made those decisions.   

To return to the concerns of the current board, the board has also mentioned the fact that a trust fund comprising 
a considerable sum of money - I have seen two figures, one of $5 million and one of $7 million - has been 
accumulated by the residents of Ocean Gardens.  When I brought this matter to the attention of the minister, he 
said, quite rightly, that it would be in our interests to make contact with the Town of Cambridge and obtain a 
response from it that was quite clear-cut and unambiguous.  The Town of Cambridge wrote to the minister on 10 
December.  I was sent a copy of the letter.  The letter is relatively short, so I will read it into Hansard.  It states -  

OCEAN GARDENS (INC) RETIREMENT BILL 
I refer to the consideration of the above Bill by the Legislative Council and as requested, provide 
clarification as to the Council’s position to address the concerns raised by a small number of persons in 
regard to the Council’s intentions on finalisation of the Ocean Gardens Bill.   

The Town of Cambridge’s first priority is the well-being of the residents of Ocean Gardens and the 
future successful operation and maintenance of the Retirement Village itself.   

To provide for the future operation, maintenance and refurbishment, the Town of Cambridge will 
support the retention of funds, including reserves, to ensure that the Ocean Gardens Village is fully 
maintained and operational at all times.   
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The Town of Cambridge supports the proposed Bill’s intention to protect the Public Benevolent 
Institution (PBI) Status and the reviewed Dissolution of Surplus Clauses clearly protect the future 
operations of Ocean Gardens.   

Clause 44 clearly outlines the process which must be followed.   

At the end of a financial year, the Board of Management shall set aside from accumulated funds the 
amounts considered necessary by the Board of Management to cover:- 

(a) Operating expenses of the Association; 

(b) Reserves for the purchase of replacement, periodic maintenance or refurbishment of any assets 
of the Association; 

(c) Reserves for the repayment of contribution fees or deposits and reserves certificates arising out 
of a capital revaluation.   

On 1 October 2003 the Fair Trading (Retirement Villages Code) Regulations came into operation.  
These Regulations place considerable onus onto the administering body of retirement villages and 
afford considerable protection to residents and future operations of retirement villages.   

The Town of Cambridge will ensure the future accountability and transparency of Ocean Garden’s 
Board of Management operations and decision making process.   

In summary, the Town of Cambridge will support above all the rights and well-being of the residents of 
Ocean Gardens Retirement Village as its first priority and ensure that funds, including reserves, are 
maintained for the future operation and continued success of Ocean Gardens Retirement Village.   

The letter is signed by Graham Partridge, Chief Executive Officer of the Town of Cambridge.  That letter 
certainly allayed my fears about one of the clauses in schedule 1, which certainly appears at face value to 
provide the Town of Cambridge, or anyone who has a controlling interest in the board, to use any of those 
surplus funds, including, as I understand it, the trust account, for use within the Town of Cambridge on other like 
institutions.  That would, of course, be to the detriment of the current and future residents of Ocean Gardens.  
With that letter in place and now on the public record, I sincerely hope that that will not become an issue at any 
time in the future.   

I have mentioned that many of the current members of the board of Ocean Gardens have been on the board for 
some considerable time.  The members of the board should certainly be applauded for their selfless devotion to 
the elderly residents of the retirement village, the average age of which is, as we have been told, probably in 
excess of 84 years.  However, it is important that within the structure that schedule 1 proposes to create we 
provide for the welfare of those residents not just today or next week but in the years to come; we protect their 
surplus moneys; and we provide for a membership of the board that will have the necessary commitment.  
Commitment is all important.  As I have mentioned, many of these people have given of their time voluntarily 
for a considerable period.  That is one thing.  However, they have also demonstrated their commitment.  The 
difficulty with appointees, such as councillors from the Town of Cambridge, is that the questions that may be 
asked, and probably should be asked, are: is their heart in the right place; and will they provide the energy and 
the direction that the board requires?  These are some of the questions that have been put to me.  It is not just a 
matter of making up numbers; it is a matter of who has the commitment to these people.  When the minister 
makes comparisons of constitutions with the constitution at Victoria Park, he will find that there are some very 
big differences in the boards.  I have not looked into the retirement village at Victoria Park, so I do not know 
whether it is operating well or whether it has had any problems.  However, there appears to be a very big 
difference between how that particular retirement village should operate and how the Ocean Gardens Retirement 
Village should operate.   

I do not think I can say any more at this point.  A number of issues will be raised during the committee stage.  
Depending on the responses from the minister, we will know what further questions need to be asked.   

HON MURRAY CRIDDLE (Agricultural) [11.31 am]:  Normally I would not make comments on issues such 
as this that are based in Perth.  However, I must put on the record that my mother lives in this facility and I 
regard it very highly as an outstanding facility.  I have had enormous contact from people about the Bill before 
the House.  This is a large organisation with 252 residents.  One of the requests from the people at the Ocean 
Gardens Retirement Village has been to increase the board membership to seven to incorporate a representative 
from the residents association.  The chairman is to be elected by the board from its total members to ensure that 
the most suitable person fills the role.  The chairman is not to hold a casting vote in the event of equality of 
votes.  Four members are to make up a quorum.  The constitution is to be approved by the general meeting of the 
Ocean Gardens association.  Surplus funds are to be held in trust and controlled by the village via the use of a 
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special general meeting.  I understand that there is something like $6 million in funds - maybe it is a little more 
than that.  Should any question arise on the interpretation of the constitution, the outcome should be decided by 
resolution of the general meeting rather than solely by the board.  It seems heavy-handed to hand the decision-
making process to a board of three from the Cambridge Town Council and three others, with a casting vote by 
the chairman, when the council has no financial interest in the organisation at this time.  I know that this is not 
likely to happen, but I need the minister’s explanation on this issue.  At any time funds could be drawn from the 
trust to expend in other areas.  My reading of schedule 1 confirms that that is the case.  I would like the minister 
to explain to me how he can be satisfied that an outside organisation can have influence over another 
organisation when it gives no financial benefit to that organisation.  I note from some of the information I have 
been given that the Harold Hawthorne Senior Citizens Centre in Victoria Park has a board, of which two 
members are councillors but there are seven other members.  Obviously that would not give the Town of 
Victoria Park any leverage, yet the town contributes about $75 000 annually to meals on wheels and the like, and 
the Harold Hawthorne centre receives approximately the same amount.  Perhaps the minister can explain that.  I 
will take an interjection if the Deputy President allows it.   

Hon Tom Stephens:  Did you get a chance to read the Ombudsman’s report?   

Hon MURRAY CRIDDLE:  I have listened intently, and I realise what the Ombudsman has said.  I have a bit of 
knowledge about business.  I want the minister to explain to me how he can be happy that an organisation that 
has the controlling interest over this village will not have any financial impact on the other organisation.  How 
can the minister justify that?  As a person who has dealt with financial matters for quite some time, that issue 
concerns me greatly.  The minister is putting in place a mechanism whereby the residents of Ocean Gardens will 
have no control over the reserves they have built up over many years.  It seems to me that that is quite unfair in 
some ways.  I am simply asking the minister to explain these issues.  I may not have all the facts - I understand 
what the Ombudsman has said, and he has come to a conclusion - but I think the minister should be happy in his 
own mind that that conclusion is right.  He should not just blindly accept advice without being comfortable with 
it and without protecting the residents of Western Australia and, in particular, the residents of Ocean Gardens.  I 
want the minister to clearly outline those assurances.  After all, he is responsible for this Bill.  I say, 
uncomfortably, that some local governments have come adrift, and I am not reflecting on the current local 
government at issue here.  Sadly, that has resulted in a loss of funds from those local governments, which has 
been of great embarrassment to the minister, the Government and other people.  These are the sorts of assurances 
that I seek from the minister.  He has brought forward this legislation.  He and the Government are responsible 
for it.  I want to be assured that it works and works well.   

HON ROBIN CHAPPLE (Mining and Pastoral) [11.37 am]:  This is a bit of a sorry saga that has been going on 
for a very long time.  Obviously, a fairly detailed and succinct report into this matter has been completed by the 
Ombudsman.  The concern that I express is that, obviously, for some considerable time the residents of the 
Ocean Gardens Retirement Village have been living in a bit of a vacuum, not knowing what is happening or 
what is going to happen.  That is the most unfortunate part of this issue, and I hope that by the end of today the 
matter will have some conclusion and resolution and the residents can enjoy their retirement and not have to 
worry about these sorts of concerns.   

The Ocean Gardens Retirement Village, situated in City Beach within the town of Cambridge, came about 
because of the issues pertaining to a meeting that took place in, I believe, 1994 while under the control of the 
commissioners of the new cities and towns.  A meeting was held that basically changed the constitution.  That 
led to a complaint by the Town of Cambridge, which went to the Ombudsman and which led to the 
Ombudsman’s report.  It is clear that the Ombudsman identified a number of issues and had a number of 
briefings by a number of people.  During the lead-up to this debate, a number of representations were made by 
the current board of Ocean Gardens Inc that were supported by lobbyists Riley Mathewson and a former board 
member.  I suppose the issues really amount to those that came from the Ombudsman’s report and I will deal 
with sections of that report shortly.  There had been some indication in those representations that the 
Ombudsman could review the matter referred to in the September 2001 report of the former Ombudsman.  With 
that in mind, I contacted the Ombudsman, who advised me that no consideration had been given to a review of 
the former Ombudsman’s report, but that Ombudsmen at a national and state level were very interested in the 
outcome of this debate.  The Ombudsman was aware of the views expressed by the former Ombudsman in 
September 2001. 

This legislation deals with a requirement that the local authority - the Town of Cambridge - gain representation 
on the board of Ocean Gardens.  That representation would reflect the position held by the former City of Perth; 
that is, the board would comprise three members each from the Town of Cambridge and the Ocean Gardens 
community.  The chair would be from the Town of Cambridge and would have a casting vote, as was originally 
determined by the City of Perth management.  There has been some conjecture that the chairman never had a 
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casting vote.  However, paragraphs 30 and 54 of the Ombudsman’s report clearly indicate that there was debate 
on 10 March 1994 and 20 July 1995 to remove the casting vote of the chairman.  It is therefore clear that prior to 
those two dates the chairman did have a casting vote.  This legislation proposes merely to reinstate the process 
that existed prior to the unfortunate meeting that resolved to change the constitution.  I will go on to explain that. 

Following the split of the City of Perth in 1994, the commissioners of the new City of Perth and the Town of 
Cambridge resolved to change Ocean Gardens association’s constitution to delete reference to the City of Perth 
and substitute the Town of Cambridge.  Unfortunately, it appeared at meetings that were to be convened for 
these purposes that the residents would not support that resolution, which required support from 75 per cent of 
members.   

I do not know where the fear and loathing of the Town of Cambridge came from, as members from the former 
City of Perth continued to be members of the board.  It may be that there was some concern by members of the 
then larger City of Perth that arose as a result of its break-up into various elements.  Unfortunately, this issue has 
been going on for some considerable time.  The legislation hinges crucially on various points made by the 
Ombudsman.  Paragraph 73 of his report states - 

1. The Association’s establishment and accountability 
Since November 1995 the Association has been controlled by a Board independent of local 
government control or any other form of direct public accountability.  This raises concerns 
about: 

•  whether the intentions of both the City in establishing the Association, and subsequently the 
Commissioners during the restructuring period, to preserve the involvement of local government, 
via the City and then the Town, - 

That is, the former City of Perth and the Town of Cambridge -  

in the management of the Association and its assets, may not have been achieved; and 

•  substantial public assets which were invested in the Association are now no longer available for use 
by, or publicly accountable via, a local government. 

The council of the new City of Perth subsequently revoked the commissioners’ decision and agreed to several 
changes proposed by the association, including the removal of the reference to the City of Perth, but not 
replacing it with a reference to the Town of Cambridge; a reduction in the number from three to two of members 
who could be appointed by the Town of Cambridge; a provision that the chairman be selected from any member 
of the board and not, as previously required, from the local authority in which the Ocean Gardens facility was 
located; and removal of the chairman’s casting vote.  This legislation seeks to replace the provisions that were in 
existence prior to the 1995 meeting.  It is important to note the points that were raised in the Ombudsman’s 
recommendations on these matters.  They are - 

1. The City of Perth, through its Lord Mayor, should apologise to the Town for the City’s failure 
to inform the Town of its intention to consider resolutions concerning the Association in 
October 1995 . . .  

That referred to a meeting about which the Town of Cambridge was not informed.  The second recommendation 
states -  

2. The Chief Executive of the Department should invite the Board of the Association and the 
Town to enter into further discussions with a view to negotiating amendments to the 
constitution of the Association that are acceptable to the Town and the members of the 
Association. 

We now know that negotiations had been attempted over an extended period but had never come to fruition.  
Recommendation 3 of the Ombudsman’s report then comes into play.  It states -   

If those further discussions fail to achieve an agreed outcome, then the Chief Executive Officer of the 
Department should recommend to the Minister for Local Government and Regional Development that: 

(a) The Minister should request the Board and Members of the Association to make such 
amendments to the Association’s constitution as would return the constitution to the form in 
which it would have been if the amendments approved by the Commissioners of the City on 13 
December 1994 and 2 May 1995 had been implemented; 
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I am aware that attempts have been made to hold meetings.  However, they have been less than fruitful; and no 
resolution has been reached.  Therefore, recommendation 3(b) of the Ombudsman’s report comes into play.  It 
states - 

If the Association refuses or fails to amend its constitution in accordance with such a request within a 
reasonable time then the Minister should recommend to the government that legislation be introduced to 
the Parliament that would, if passed into law, effect those changes to the constitution of the Association.   

Concerns have been raised by the current board of Ocean Gardens.  I refer to a letter received on 11 December 
2003 by my colleague Hon Giz Watson, which states -  

Dear Ms Watson 

RE: BILL TO BE READ IN THE COUNCIL REGARDING OCEAN GARDENS 
RETIREMENT VILLAGE AND THE TOWN OF CAMBRIDGE   
As a constituent of yours, an Ocean Gardens Director and an admirer and supporter of the Greens Party, 
I seek your support and active participation in opposing the particular draft bill, which is due to be read 
in the upper house in the near future.  It is an outrageous document and one, which I hope you, and the 
other Greens members will vigorously oppose.   

A series of attachments were provided with the letter, which we have read and reviewed in great detail.   

Hon Tom Stephens:  Have you finished quoting from that document?   

Hon ROBIN CHAPPLE:  Yes.   

Hon Tom Stephens:  I am interested to know who signed it.   

Hon ROBIN CHAPPLE:  The letter was from Jennie Bertram.  It is interesting to note that it comes from a 
perspective of real fear of the Town of Cambridge.  I do not know where this fear has come from.  I do not know 
what the Town of Cambridge has done to instil in the directors of Ocean Gardens this fear or thought that 
somehow they will be dudded, taken over or administered out of existence by the Town of Cambridge.  If 
members look at the document that sets out the Ocean Gardens trust, it is quite clear that the trust funds are 
separate from and cannot in any way be accessed by the Town of Cambridge.  It clearly refers to the land being 
the land owned by Ocean Gardens and the beneficiary being Ocean Gardens.  The second schedule headed 
“Trust Objects” states - 

(d) if any resident of the land obtains an order for enforcement of a charge over that land under the 
Retirement Villages Act;   

to use the resources of the trust fund to seek to establish through an incorporated body or to 
form an incorporated body which will duly and promptly perform the covenants and conditions 
contained in the lease agreements entered into between Ocean Gardens (Inc) and the lessees of 
residential units on land owned by Ocean Gardens (Inc).  

It cannot have effect unless it is with the agreement of the members of Ocean Gardens.  That is set out in the 
Ocean Gardens trust.  It is to safeguard the trust fund.  Therefore, it is fully safeguarded.  We need to make that 
very clear.   

A number of documents have been supplied which raise the concerns of the Ocean Gardens community.  I have 
had briefings from the board and am cognisant of its concerns.  It is important to note that with regard to the 
board’s concerns and good governance, in the main its members are overly concerned.  It is our view that the 
Bill before us merely sets out to resolve the matters that were addressed by the Ombudsman in 2001.  As such, 
we support the passage of this legislation.  I am aware of the amendments proposed by Hon Ray Halligan.  We 
will make more specific comments on those amendments during the committee stage.  With that I give the 
Greens’ position.   

HON PADDY EMBRY (South West) [11.56 am]:  I strongly support the sentiments and arguments of Hon 
Murray Criddle.  He was in an awkward position for the reasons he stated.  I believe he was very restrained.  The 
proposed legislation is quite immoral.  It is absolutely beyond the pale that an organisation that has not put one 
cent into a project can actually be in a dominant position on the board; it can overrule any decision the board 
wants to make.  That is totally immoral.  I am not having a go at the Town of Cambridge, but for a number of 
years in this State a number of local authorities and/or their senior employees have acted dishonourably.  It 
almost seems as though councils are continually under investigation, about to be under investigation or an 
investigation has just finished.  That has occurred not just during the term of this Government; it has been 
ongoing for some time.  I have a great fear that as good as the Town of Cambridge might be now, it might in the 
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future make available part of the surplus fund of $6 million, to which it has not contributed, to some other good 
cause that may need funding in the town of Cambridge.  It would be very tempting.   

Hon Tom Stephens:  By any chance did you read the Ombudsman’s report?   
Hon PADDY EMBRY:  I looked at parts of it scantily.  I am talking about principles.  With all due respect to the 
Ombudsman, that is his opinion.  Even though someone is appointed to that position, that person is not given the 
power of being incapable of making a mistake.  I strongly believe that when a group of people has clubbed 
together and made large financial investments, those people must be able to be part of the decision-making 
process that runs that organisation.  I will give an example.  In the days of the Australian Wheat Board the 
federal Government used to guarantee a minimum payment - if I may call it that in simple terms - for the wheat 
grower.  I think I am correct in saying that only once did the federal Government have to come up with some 
money.  However, because of that system it retained considerable power and influence over the conduct of the 
Wheat Board.  The minister is proposing to take decision making out of the hands of a group of people who have 
invested a lot of money.  The minister is not even proposing that they have a member on the new board.  That is 
immoral and unsound.  Why should the Town of Cambridge, according to the proposed amendment, have three 
members on the board and the residents have only one?  It seems to me that the cart is being put well and truly 
before the horse.   
The question of Ocean Gardens first raised its head before I came into the Parliament.  I have not followed the 
issue as closely as I would like to, but I have followed it to some extent.  There do not seem to be any complaints 
that the facilities are not run properly or in a caring way.  I have heard no complaints from residents about what 
goes on there.  My understanding is that the retirement home in many ways sets the standard of how our precious 
aged people should be cared for.  The proposals that we are being asked to support today horrify me.  Hon 
Murray Criddle put it very succinctly and most accurately when he said that a lot of further explanation is 
required.  I believe that the minister needs to go back to the drawing board and make some radical changes to his 
proposal. 
HON GEORGE CASH (North Metropolitan) [12.02 pm]:  We are dealing with the Ocean Gardens (Inc.) Bill 
2003, which is described as a Bill for an Act to amend the rules of Ocean Gardens (Inc.), and for related 
purposes.  Before the minister asks me the question, let me say that I have read the Ombudsman’s report not 
once, but a number of times.  I am fully conversant with what the Ombudsman said.  However, I disagree in 
many instances with the conclusions that the Ombudsman has reached.  There is no doubt that the Ombudsman 
spoke to representatives of the Town of Cambridge; after all the Town of Cambridge was the complainant in this 
matter.  The Ombudsman’s representative also spoke to the Department of Local Government and Regional 
Development.  The Ombudsman makes the comment that he was assisted by a resident or residents from the 
Ocean Gardens Inc. association, inasmuch as statistics and other information were provided to him about the 
organisation.  What the Ombudsman fails to say is that he did not consult with the residents of Ocean Gardens.  
It seems to me that this Bill is all about the needs and aspirations of the residents of Ocean Gardens.  Those 
residents have contributed something like $58 million to the assets on that land at City Beach.  They have also 
contributed to the $7 million or so that exists in the reserves held by Ocean Gardens Inc. 
We have heard that Ocean Gardens has 252 residents.  We know that 62 of those residents reside in the village’s 
serviced apartments and that 190 of them reside in the villas.  Hon Ray Halligan has also indicated that the 
average age of the residents is 84 years.  No-one in this room has achieved the age of 84 years; we are all still 
trying to get there.  As one who has visited Ocean Gardens on a number of occasions, I have walked through the 
facility, including the dining room, the recreation rooms, the reading rooms and the quiet rooms.  I have seen the 
medical centre there.  Ocean Gardens is an aged-care facility par excellence.  It is a magnificent complex and 
one of which the whole community should be proud. 
This Bill is not considering the needs of the residents; it is transferring power from the residents to the Town of 
Cambridge.  Some councillors of the Town of Cambridge will be upset that I am speaking against the interests of 
the Town of Cambridge, but the fact is that I am more interested in the residents of Ocean Gardens.  The reason I 
say that is that Ocean Gardens has been operating for many years as a very, very successful aged-care facility - a 
facility par excellence.  One cannot get better facilities than those at Ocean Gardens. 
The issue has been running for a number of years.  Over time it has created significant distress among many of 
the residents at Ocean Gardens who see this as a takeover by the Town of Cambridge.  There should have been 
significantly more dealings and negotiations with the residents association through the board.  It seems to me 
that one of the reasons that many of the residents of Ocean Gardens are upset is that they are unsure of the 
motives of the Town of Cambridge.  It is true to say that they expressed confidence in a number of the 
councillors of the Town of Cambridge, but, as they put to me, the current councillors will not be there forever.   
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This Bill will set in statutory form a requirement that there be three board members from the Town of Cambridge 
and three others; more than that, that a member of the Town of Cambridge be elected chairman and that the 
chairman have the casting vote.  One does not have to be a mathematician to work this out: if there are six 
members of a board, three of whom come from the Town of Cambridge and three of whom do not, and one from 
the Town of Cambridge has the casting vote, and the quorum for a meeting is only three, the sequential logic of 
that proposition is that a meeting could be convened by the three councillors of the Town of Cambridge and they 
could carry any resolution that they wanted to.  Fortunately there is the Supreme Court in Western Australia.  If 
the Town of Cambridge councillors were to act in that way, I would expect that the residents would take action 
in the Supreme Court to have their interests protected.  However, the fact is - whether or not the Town of 
Cambridge councillors want to believe it - that is the effect of this Bill in its current form.  That is the reason that 
many of the residents of Ocean Gardens are most upset at the way in which this matter has been progressed to 
date.  The minister should have been a lot more active in the negotiations on the issue at hand.  I understand he 
called a member or members of the board to his office some time ago, at very short notice, to discuss this matter.  
Hon Tom Stephens:  They asked if they could come to my office and I said that they could, and that I was 
available at any time.  It was not a matter of me asking them.  
Hon GEORGE CASH:  My advice was that the time they were given to attend the minister’s office was limited, 
and that restricted the availability of certain members of the board in their attendance.  The minister, as an 
individual and as a member of this House who professes to have an interest in aged people, did not take a more 
active role in working out a solution to the problem that has existed at Ocean Gardens for a number of years.  It 
seems to me that the solution in the Bill is like a sledgehammer to crack a nut.  

Hon Alan Cadby:  An acorn.  
Hon GEORGE CASH:  It is not an acorn; just a nut.  It is not a significant issue with the people at Ocean 
Gardens.  They are not interested in all the intricacies of the law; they are interested in stability of the 
management of their organisation.  This Bill has done nothing but promote anxiety amongst the residents, and it 
will promote instability on the board of management if it is agreed to.  In the end, we are talking about the 
interests and assets of aged people who have their lifetime savings invested in the units at Ocean Gardens.  They 
are afraid that, with a majority control by people other than residents and members of the association, their assets 
could be substantially diminished.  The residents are not just talking about money.  It is about lifestyle and being 
able to live in relative comfort and security, knowing that the members of their board are people, in the first 
instance, to whom they can turn, but are also people who can relate to the needs and aspirations of the residents 
of Ocean Gardens.  This Bill fails to adequately address the needs of the residents and, as I have said, that is one 
of the big issues at Ocean Gardens.  
I have read with interest the report of the Ombudsman, released in September 2001.  I was interested in the 
conclusions drawn by the Ombudsman.  Anyone examining the existing documentation would have reached the 
same legal conclusions, if legal principles are all that is being dealt with.  However, nowhere in the report are the 
interests of the residents of Ocean Gardens discussed.  I give the Ombudsman some credit for including in the 
report the text of a submission dated 3 April 2001 from Minter Ellison on behalf of the association, about the 
complaint to the Ombudsman about the City of Perth by the Town of Cambridge.  It includes the consolidated 
position statement of Ocean Gardens Inc.  I give some credit to the Ombudsman for publishing it, because at 
least it puts, to some degree, the position of Ocean Gardens Inc on the complaint made by the Town of 
Cambridge.  This document would take some time to read, so I seek leave to have it incorporated in Hansard.  It 
would be helpful for understanding the position presented by Ocean Gardens to the Ombudsman.  
Leave granted.  
The following material was incorporated - 
 

APPENDIX A 
Text of Submission of 3 April 2001 by Messrs Minter Ellison on Behalf of the Association 

COMPLAINT TO OMBUDSMAN 

CONCERNING CITY OF PERTH BY TOWN OF CAMBRIDGE 
Consolidated Position Statement of Ocean Gardens Inc. 

1. JURISDICTIONAL ISSUE 
Ocean Gardens Inc. is not an authority to which recommendations can be made pursuant to section 25 of the 
Parliamentary Commissioner Act 1971. Although no specific recommendations have been made to Ocean 
Gardens in the Ombudsman’s draft report, in substance that is what is proposed. The draft recommendation is 
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that the Department of Local Government should recommend to the Minister that the Minister request Ocean 
Gardens to make fundamental changes to its Constitution, failing which legislation should be introduced which 
would have this effect. The Minister for Local Government has no statutory powers to control an incorporated 
association. 
In essence, the draft report amounts to a recommendation to Ocean Gardens Incorporated which falls outside the 
Ombudsman's powers. The only body affected by the draft recommendation is the Association. While the 
complaint relates to the City of Perth, the action which is proposed to be taken is directed solely at the 
Association (save for the request for an apology from the Lord Mayor). This is notwithstanding that the draft 
report has not at any point suggested that the Association has acted in an unlawful or improper way. 

2. ESTABLISHMENT OF THE ASSOCIATION 
The draft report makes certain assumptions about the original intentions of the City in establishing the 
Association. It is respectfully suggested that these assumptions have been based on incomplete information. 

Ocean Gardens Inc (formerly Bold Park Senior Citizens Centre and Homes Inc.) was originally to be established 
under similar conditions to the City of Perth’s Harold Hawthorne Senior Citizens Centre and Homes Inc. In 
December 1982, the Perth City Council resolved that: 

“subject to the Council first approving the proposed draft Constitution and the Council being satisfied 
as to all matters relating to the concept and the value and type of buildings to be erected, the land be 
leased to a body corporate to be established with the object of inter alia, developing the land in the 
manner outlined and that provision be made for the appointment of a board of management to comprise 
the Coast Ward Councillors, one of whom shall be a Chairman, and six other persons who shall be 
approved by the Council.” 

Thus, the original intention was for Ocean Gardens to be an autonomous incorporated body which would not be 
under the control of the City of Perth. 

This position changed only when it was determined that in order for the incorporated body to obtain 100% debt 
funding for the construction of the village, it was necessary for the City of Perth to: 

1. transfer the land in fee simple to the Association;  

2. provide a financial guarantee to the lenders for the construction of the village; and  

3. provide a performance guarantee of the Association as lessor for the benefit of purchasers, as required 
under the relevant legislation. 

It was as a result of these requirements that the City of Perth took control of the Association’s Board by reducing 
its membership from 9 to 6, three of whom were Councillors, including its Chairman with a casting vote. 

The provision of guarantees by the City subsequently became unnecessary once the initial debt had been 
discharged and a trust fund established to enable the Association to become self sufficient. 

3. LAND VALUE / TRANSFER 

The land used by the Association was originally reserved for public open space. It was not available for 
subdivision or any residential or commercial development. The land was therefore not a commercially valuable 
resource for the City, although it had obvious potential value to the community. 

In order to establish the Association, it was necessary for the land to be rezoned to enable a retirement village to 
be located on the land. The transfer of the freehold title to the land from the City to the Association was also 
necessary to enable sufficient security of tenure for life long leases to be issued to those wishing to take up 
residence in the Village. 

However, given the previous zoning of the land, it is submitted that the City did not in reality lose a 
commercially valuable asset. Rather, it facilitated the use of land previously committed to public open space for 
the purposes of a retirement village which would benefit the local community in a variety of ways. 

The Association has always understood that if, in the future, the land is no longer needed or used for a retirement 
village, it would be returned to public use, or transferred to a similar body for community purposes. The 
Association has no legal power to deal with the land in any other way apart from using it for the purposes of a 
retirement village. 

It is not clear why the agreement referred to in paragraph 14 of the draft report was not executed. If certain 
conditions (referred to in section 6 below) could be satisfied, the Association would be prepared to enter into an 
agreement in these terms. 
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However, the Association does not accept that the land was transferred for ‘inadequate consideration’. As 
previously mentioned, the land could not have been sold for commercial purposes, and does not represent a 
realisable asset of the Association. For this reason, the land has never been considered or listed as an asset of the 
Association. If the Village ever ceased to exist for any reason, the Association would likewise cease to exist. 

4. CONSTITUTION / ACCOUNTABILITY 

As mentioned in section 2, it was always intended that the Association would operate independently from the 
City, albeit with input at Board level from City Councillors. The controlling interest which the City initially had 
in relation to the Board was linked to the performance guarantees which it originally provided for the Village. 
This is made clear in the report to the City Council in October 1995 just prior to the Constitution being changed: 

“From the City of Perth’s point of view it has no interest in the land or the operation of the retirement 
village. The need for a continuing close relationship between the Association and the local authority 
particularly as regards financial matters is no longer considered to be necessary. 

The Constitution changes are seen as reflecting the now mature status of the Association capable of 
running its own affairs and the increased involvement of the residents themselves. It would seem to be 
competent both morally and legally for the City of Perth to agree to a change of the Constitution which 
reduces the need for significant local authority involvement. 

The changes should be supported in their own right. Whether the residents choose to release the City 
from any existing guarantees is a matter for the residents to decide but the Council could support the 
Association's proposal to encourage residents to release their guarantees in view of. 

(a) the proposed establishment of the Association's trust fund; and 

(b) the statutory charge over the land owned by the Association in favour of the residents granted 
by the Retirement Villages Act. 

In view of the City's legal advice that the residents are secured by the statutory charge granted by the 
Retirement Villages Act, the City is no longer entering into any further guarantees in the case of new 
residents. The Board has been advised of this. It is understood that all leases now being offered to 
intending residents contain no guarantee or other reference to the City of Perth. Assuming the 
continued successful operation of the complex it seems unlikely that the existing guarantees would ever 
be called on. In any event the number of existing leases with guarantees (about 217) will diminish over 
time as those residents sell, pass away or move to other forms of accommodation.” 

It is against that background, that the changes to the Constitution were made. 

The fact that the City could no longer “control” the Association’s Board, did not result in a failure “to provide 
essential protection for the considerable public assets which were being entrusted to the Association” as 
suggested in paragraph 71 of the draft report. As is the case with any other incorporated association, the 
Association is accountable to the public through the application of various provisions of the Associations 
Incorporation Act 1987. For example:  

• to be eligible for incorporation under the Act, an association must be formed for one of the specified 
purposes set out in section 4 of the Act which are designed to benefit the local community (such as 
religious, educational, charitable, benevolent, artistic, recreational or community purposes). 

• an association is not eligible for incorporation under the Act if it is established for the purposes of 
trading or securing pecuniary profit to the members from the transactions of the association (section 4). 

• an association may be wound up by the Supreme Court if it was not at the time of incorporation eligible 
for incorporation under the Act, or it has engaged in activities outside the scope of its purposes as 
specified in its Rules, or if it has traded or secured pecuniary profit for the members of the association 
(section3 1).  

• upon any winding up of an association, surplus property must be distributed to another incorporated 
association, or for charitable purposes, and cannot be shared amongst members or former members of 
the association. 

These provisions ensure that “public assets” vested in incorporated associations are used for the benefit of the 
community, and not to profit individual members of the association. It has never been necessary for any local 
government to “control” Ocean Gardens’ Constitution to ensure that this happens. 

The Association now operates in a similar fashion to the Harold Hawthome Senior Citizens Centre and Homes 
Incorporated, which was established by the City of Perth prior to the establishment of Ocean Gardens Inc. Like 
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Ocean Gardens, the Harold Hawthorne Centre sells life long leases to its residents. The Centre is also an 
independent autonomous body managed by a Board comprised of 9 Directors, only two of whom are Councillors 
nominated by the Town of Victoria Park. It is understood that the Centre has operated very successfully under 
this arrangement. 

The constitutional changes effected in November 1995 enabled a residents' representative to be a member of the 
Board. It is obviously logical for the residents to have a representative on the Board. However this did not result 
in the residents being able to control the Association in the manner suggested in the draft report. The Board of 
Management (whoever it comprises) has specific duties under the Associations Incorporation Act and the 
Association's Constitution which must be exercised for the benefit of the Association, and consistently with the 
requirements of the Act. There is no suggestion in the draft report that this has not happened in the case of Ocean 
Gardens Inc. 

As noted in paragraph 77 of the draft report, the Board currently consists of three community members, two 
Town nominees and a representative of the Residents’ Association. There is no reason why a Board comprised in 
this way cannot effectively manage the Association for the benefit of the residents and the community in general. 

It should be noted however that reverting to the original constitutional arrangement would now potentially cause 
corporate governance difficulties. For example, in any decision to be made by the Board as to the payment of 
surplus funds to the Town, the members of the Board nominated by the Town would clearly have a conflict of 
interest, and therefore, be unable to participate or vote on that issue. For that reason alone, a reversion to the 
original Constitution would be unworkable and inappropriate. 

In relation to paragraph 78, it is not unusual for incorporated associations to be controlled by private individuals. 
Indeed, the great majority of incorporated associations have voluntary boards of management drawn from 
relevant sections of the community which control substantial public funds or land holdings entrusted to the 
association for the public benefit. It is for this reason that the controls set out in the Associations Incorporation 
Act have been imposed. It is not accepted that the Association was established to 'manage the Village on [the 
City’s] behalf. The Association was established as an independent body, and was never required to account or 
report to the City on its activities. It has been an extremely successful organisation, and has fulfilled and 
continues to fulfil the objectives for which it was first established. 

5. SURPLUS FUNDS 
In paragraph 77 of the draft report, it is noted that reserve funds of the Association totalled in excess of $6.7 
million for the year ended 30 June 1996. It should be noted that, of that sum, only $3,861,293.00 were liquid 
assets. $1 million was allocated to the trust account to replace the City's guarantees, and $1,872,000.00 was for 
non-realisable assets as noted in the relevant balance sheet details. The balance sheet also notes that the 
Association had contractual obligations to repurchase leases in the amount of $20,186,497.00. Liquid assets 
therefore fell far short of the sum which would be required to buy back leases before any substantial rebuilding 
of the Village could occur. 

The surplus funds received by the City for the 1993/94 financial year have been transferred to the Town, and this 
is no longer an issue. In relation to paragraph 89 of the draft report, the Association considers that it is unlikely 
that any surplus funds would ever be available for the local government. The Association currently has liquid 
reserves of approximately $5 million. It is likely that in the foreseeable future, substantial maintenance or 
rebuilding of units will be required in order for the Village to continue to fulfil its objectives. Rebuilding cannot 
occur unless the leasehold interests are paid out by the Association. The present estimated total cost of this is $58 
million. The current reserves fall well short of this repurchase price although it is acknowledged that any 
rebuilding would occur on a staged basis. 

The Association considers it to be necessary that funds are held in reserve for the purpose of the Association, 
rather than being made available to the local government for unrelated purposes. The Village has been a very 
successful venture and has greatly benefited the local community. It can only continue to do so if its funds are 
responsibly maintained and managed, particularly having regard to the likely need to rebuild units in the future. 

 

Hon GEORGE CASH:  I thank members for their indulgence in that regard.  

I place little credence on the Ombudsman’s report.  It did not deal with the main issue about Ocean Gardens.  It 
dealt with some legal technicalities, but did not have the interests of the people at heart. 

I said earlier that I had the opportunity of visiting the Ocean Gardens establishment, and there are clear signs that 
it is a magnificent centre.  It is very clear to me, having spoken to members of the board, that the board has the 
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best interests of the residents at heart.  Those interests are paramount when it comes to the decisions made on 
Ocean Gardens.  As was asked by an earlier speaker, how can we be sure that the interests of the residents will 
be paramount if the board changes in the radical way proposed by this Bill, resulting in a majority voting bloc of 
people who are not even members of the association?  What guarantees do we have that the surpluses currently 
available - that is, the reserves - will not be used to finance some other similar organisation or facility?  These 
are the sorts of thing the minister will be able to respond to in due course.  It is important that the residents know, 
and are able to read exactly what the Government’s intention is for those trust funds.  Hon Robin Chapple has 
indicated that he has copies of some of the trust accounts.  He may be able to offer come comment at some stage.   

Some time ago, a meeting was held of the Ocean Gardens board.  As is currently the situation, two councillors of 
the Town of Cambridge were members of that board.  My understanding is that, at that meeting, the two 
councillors of the Town of Cambridge agreed with the proposition that the constitution of Ocean Gardens should 
remain in its present form.  That was carried as a unanimous resolution of the board.  I also acknowledge, 
however, that some time after that resolution of the board, one of the councillors who was a board member 
changed her mind.  Later, the other councillor decided that she could not withstand the onslaught being launched 
on this issue, and found herself unable to support the earlier resolution of the board.  That is regrettable, because 
in the first instance both councillors were doing the right thing by the residents, and had the interests of the 
residents at heart.  Regrettably, that changed, for reasons unknown to me.   

Hon Paddy Embry:  I hope that no pressure was brought to bear.  

Hon GEORGE CASH:  I do not know.  One of the unfortunate things that has occurred on this issue is that 
various sides have now been formed, and instead of a solution being worked out in the best interests of the 
residents, the lawyers have now become involved, and residents are now on the sidelines.  It is now a fight 
between two councils leading to a complaint to the Ombudsman.  The Ombudsman acknowledged that he is 
required to make a judgment based on the law, but he failed to take into account the paramount interests of the 
aged people.  

I was recently at Ocean Gardens and met with a gentleman by the name of Mr Pleydell.  He gave me a letter that 
he had written to the Ombudsman on 18 September 2003.  He wanted me to have a copy of this letter so that I 
could better understand just where he was coming from as one of the resident members of the board.  I will read 
it to the House so that members better understand where one of the residents, representing a number of residents, 
is coming from.  It is addressed to the Ombudsman in Perth, and it states - 

Dear Ms O’Donnell, 

Ombudsman Report presented to Parliament Wednesday 27th March, 2002 
You are no doubt aware of the above report which referred to the constitution of Ocean Gardens Inc., 
which in turn manages Ocean Gardens Retirement Village. 
Once again parts of the report are being used by the Government as a reason to legislate to transfer 
control to the Town of Cambridge.  We have a vital interest in the financial viability of the Village, an 
interest which does not appear to have been considered in the report. 
Our understanding is that Ombudsmen “are appointed to investigate individuals complaints against 
public authorities.”  Against this understanding we would like to make the following points: 

•  Residents have a total investment in excess of $58,000,000.  Not one cent of the cost of the village 
establishment was contributed by an outside party. 

•  Residents were influenced to sign leases because of the background stewardship of the City of 
Perth and its undoubted financial status.  In view of the many serious financial problems 
experienced by Retirement Villages elsewhere we certainly would not have made a commitment to 
a developer with a profit incentive or a small local authority. 

•  It has been indicated by the Town of Cambridge that it believes there are surplus reserves available 
for distribution.  This is an ageing village dependant on an updating/rebuilding programme and 
actuarial reports indicate that there are no surplus reserves and in fact further reserves will be 
required. 

•  In view of the above, placing voting control with the Town of Cambridge would create a conflict of 
interest not acceptable in normal commercial situations. 

•  The aged residents many of whom are ex Servicemen and women are being pushed into situations 
which were never envisaged when they made their initial commitment.  99% of residents elected to 
accept the present management structure rather than transfer control to the Town of Cambridge and 
in doing so agreed to the releasing of the City of Perth Guarantee.  The Town of Cambridge refused 
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to provide any Guarantee.  Now it appears that we could now have another management structure 
imposed upon us which would have a substantial conflict of interests. 

A compromise arrangement along the lines of the Ombudsman’s report was agreed but the Town of 
Cambridge withdrew. 
Our independent Board members have been very committed and worked very hard in an honorary 
capacity in the interest of the residents for a number of years. 
Some legal aspects of the report have been raised from time to time, but our concern is that as private 
individuals we have been caught up in a dispute between public authorities in which our interest have 
not been considered. 
Could you please advise the procedure by which individuals such as ourselves could seek Ombudsman 
consideration of our situation. 
Your comments would be appreciated. 
Yours faithfully, 

R.D. Pleydell ………………. 
M. Pleydell ………………… 

18th September, 2003 

That letter is now about six months old.  The Ombudsman replied on 14 January 2004.  I want the House to 
understand this reply.  It is on the Ombudsman’s letterhead and is addressed to Mr and Mrs R.D. Pleydell at City 
Beach, and it states - 

Dear Mr and Mrs Pleydell 
Thank you for your letter dated 18 September 2003 seeking the Ombudsman’s advice on how your 
concerns about the management of the Ocean Gardens Retirement Village could be investigated.  I 
would first of all like to offer my sincere apologies for the delay in writing to you about this matter.  
This omission was due to an unfortunate oversight arising from staff changes. 
In this letter I would now like to advise you of the process we follow when we receive a complaint and 
to give you some general information about the Ombudsman. 
Before we initiate any investigation into a matter complained about, we first need to assess the 
complaint to determine whether it concerns something that can and should be investigated by the 
Ombudsman.  The enclosed leaflet outlines the matters we take into consideration in our assessment 
process. 

In your case, although you are raising issues related to a matter which the Ombudsman has previously 
considered and reported on, it is not clear whether we are able to look at the specific issues which you 
are now raising, particularly since the Government has introduced the Ocean Gardens (Inc.) Bill “. . . to 
amend the rules of Ocean Gardens (Inc.) and for related purposes”. 

The length of time required to assess a complaint will vary, depending on factors such as the 
complexity of the issues raised, the volume of supporting documentation provided and the number of 
investigations presently underway in the office.  Assessment of your case may take a little longer than 
usual because of the complexity of the issues and the current parliamentary debate on the matter.  In the 
circumstances, you may also consider raising your concerns with your local member of parliament. 

I have assigned your complaint to Senior legal Officer, Jane Burn for assessment.  When she has 
completed her consideration of your complaint, Jane will contact you. 

In the meantime, thank you for taking the trouble to bring your concerns to the attention of the 
Ombudsman. 

Yours sincerely 

Darryl Goodman 

A/ASSISTANT OMBUDSMAN 

Attached to the letter is an information sheet headed “How we assess your complaint”.  The point I make is: 
very, very little has been done by the current Ombudsman in respect of the letter written on 18 September last 
year.  The best the Ombudsman appears to be able to do is suggest to the writers of the letter that they contact 
their local member of Parliament.  I would have expected more from the Ombudsman’s office.  Perhaps there is 
a need for this Parliament to more closely focus on the work of the Ombudsman so that the House is satisfied 
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that the Ombudsman’s office is in fact performing to a level of efficiency that the community would accept.  The 
point I make is that the writers of the letter contacted at least three of their local members of Parliament so that 
they could discuss the issues that were concerning them about Ocean Gardens. 

The Bill itself is all about changing control of the board.  The Bill proposes a six member board, three are to be 
council representatives, there is to be a quorum of three members, the chairmanship of the board is to reside 
permanently with a council representative, and the chairman is to have a casting vote in the event of equality of 
votes.  In the briefing notes provided to me by members of the Ocean Gardens Retirement Village, it was made 
clear that this is contrary to the wishes of the residents, who have on four occasions - in 1995, 2001, 2002 and in 
October 2003 - voted against handing control of the board to the Town of Cambridge and are in favour of 
retaining the current independent board structure.  As Hon Paddy Embry said, there is no question that the board 
is not doing a good job at this stage, or has not been doing a good job; it is clear that it has been doing a 
magnificent job over some time, so one would question why the minister has introduced this Bill.  In respect of 
the Town of Cambridge’s interest in the property, originally the City of Perth provided financial guarantees so 
that the original complex could be built.  Those financial guarantees came from the City of Perth superannuation 
trust funds, but those performance guarantees were discharged some time ago.  The Town of Cambridge offers 
no financial support to the Ocean Gardens Retirement Village, unlike the Harold Hawthorne Senior Citizens 
Centre at Victoria Park, which receives $75 000 a year from the Town of Victoria Park for meals on wheels 
services.  Again, I make the point that the kitchen, dining and other facilities that have been built at Ocean 
Gardens and which are managed in the interests of the residents have taken care of the needs of the senior 
citizens who live there.  Ocean Gardens did that in its own capacity and structure, and the Town of Cambridge 
has made no contribution.   

I should also make the point that the Town of Victoria Park owns the whole Harold Hawthorne Senior Citizens 
Centre complex.  The ratepayers of Victoria Park own the complex.  Therefore, one would assume that the Town 
of Victoria Park would have some representation in the management of that centre.  The current membership of 
the board comprises only two counsellors from the Town of Victoria Park; there are seven other members.  
Fifteen members can be appointed to the board.  Why will the membership of the Ocean Gardens Retirement 
Village board be limited to six members?  Why will it not have 12 members, for instance?  Does it not strike 
you, Mr Deputy President, that this is all about control?  It is about passing power from one group of 
independent people who work in the paramount interests of the aged people who live at Ocean Gardens to the 
Town of Cambridge so that that power and authority can be exercised by non-resident members of the board.  
That is immoral, as Hon Paddy Embry said, and it is a total breach of trust when considering the paramount 
interests of aged people.   

Clause 6 of the constitution of the Harold Hawthorne Senior Citizens Centre clearly states -  

The Town -  

meaning the Town of Victoria Park -  

shall be entitled to nominate two representatives to be members of the Association and each 
representative so nominated must be appointed as a member of the Association and clause 5 shall not 
apply.  Any such representative of the Town shall remain a member of the Association until replaced by 
the Town.  The Town and any other body, organisation or institution which has representatives as 
members may, at any time and from time to time, by notice in writing to the Association remove any 
representative and appoint another person to fill any vacancy in its representation.   

The centre’s constitution provides for two members of the board to be members of the Town of Victoria Park.  
The Town of Victoria Park owns the Harold Hawthorne centre.  Clause 10.1 of the centre’s constitution states -  

The Board shall comprise not less than six (6) and not more than fifteen (15) members two (2) of whom 
shall be appointed by the Town.  The Town may, by notice in writing, remove any person so appointed 
or fill any vacancy which may arise in an appointment by the Town.   

Fifteen members can be appointed to the board.  Members will understand that, under this Bill, the chairman 
must be a member of the Town of Cambridge and that the chairman will have a casting vote.  Clause 10.8 of the 
Harold Hawthorne centre’s constitution states -  

The Board shall at its first meeting following every Annual General Meeting elect from its members a 
Chairman and Vice Chairman each of whom shall hold office until the conclusion of the first meeting of 
the Board held after the Annual General Meeting next following their election.  Each of such office 
bearers shall be eligible for re-election.   

It does not say that the chairman and vice-chairman are to come from the Town of Victoria Park; it says that the 
chairman and vice-chairman shall be elected from the members of the board.  The board might elect a chairman 
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and vice-chairman from members of the Town of Victoria Park.  That option should be available to the members 
of the Harold Hawthorne centre.  However, it should not be imposed by statute that the chairman - in the case of 
Ocean Gardens - must come from the Town of Cambridge and that that chairman shall have a casting vote.  That 
is grossly improper.  Clause 10.13 of the constitution of the Harold Hawthorne centre states -  

The number of members of the Board necessary to form a quorum;  

(a) where the total number of members of the Board is an even number, is one-half of that total; or  

(b) where the total number of the members of the Board is an odd number, is the next whole 
number greater than one-half of that total.   

Again there is no provision for a casting vote.  The quorum in the case of an even number shall be half the 
members of the board and in the case of an odd number it is half plus one.  Ocean Gardens provides that a 
quorum be three out of six board members, with the chairman having a casting vote.  The matter of quorum 
numbers is an important issue when dealing with residents with an average age of 84 years.  Clause 18 of the 
Harold Hawthorne centre’s constitution provides that -  

At any General Meeting one third of the financial members of the Association shall form a quorum.   

With regard to voting at meetings, clause 20 of the Harold Hawthorne centre’s constitution states -  

At all General Meetings the voting shall be by a show of hands, except in the case of the election of the 
Board of Management where voting shall be by secret ballot.  In the event of an equality of votes the 
Chairman of the meeting shall have a second or casting vote.   

That is at a general meeting should there be an equality of votes.  I suggest that the quorum requirement of the 
Ocean Gardens Bill is far too high given the age, and in some cases the infirmity, of some of the members of the 
board.  The quorum in the Oceans Gardens Bill states at clause 30 of the proposed constitution that -  

At any General Meeting two thirds of the members of the Association present in person or by proxy 
shall form a quorum.   

That is two thirds versus the situation at the Harold Hawthorne centre, which is far fewer.  I do not need to go 
further into that issue at this stage because we will have the opportunity during the committee stage to find out 
from the minister why the Bill is written in this way.  One would assume that in a constitution of an association 
whereby in the main the members - in the case of Ocean Gardens - are to come from the residents of Ocean 
Gardens, the very minimum requirement would be that the constitution provides that residents can become 
members of the association.  Clause 5 of the proposed constitution states that “The board may receive or invite 
applications from and admit as members of the Association” and then lists various classes of persons who are 
entitled to be admitted as members of the association.  Nowhere in that clause is there a provision for residents to 
be admitted.  The minister might say that that has not been the case in the past and that residents have always 
been admitted as association members.  However, the fact is that the constitution does not require it.  The 
constitution fails in that regard in absolute terms.  Clause 5 of the constitution states, in part - 

The Board may in its absolute discretion and without assigning any reason therefor refuse to grant an 
application made for membership under this clause. 

What do members think that sort of clause has done at Ocean Gardens Retirement Village?  The residents know 
that the Town of Cambridge will have a majority vote at any meeting and technically, according to the 
constitution, will not be admitted as members of the association.  They know that other classes of people are able 
to be represented.  Under clause 5 of the constitution they are - 

(a) representatives of any statutory body, voluntary organisation or charitable or benevolent 
institution having objects similar to those of the Association . . .  

(b) any person whose knowledge or experience may be of assistance to the Association; and 

(c) any person who has performed any valuable voluntary service to the Association. 

Those are discrete classes of people who are able to be admitted.  It seems to me that the residents do not oppose 
the opportunity for others to be admitted as members of the association.  However, as they have said to me, the 
very least they expect is to be able to be members themselves.  That, in itself, is a very serious issue that must be 
addressed by the minister. 

Given the time, it seems that all I need do is summarise my opposition to the way in which this Bill is currently 
drafted.  Having spoken to residents at Ocean Gardens, it is clear that they will be very keen to read the answers 
that are given to questions that will be raised during the committee stage of the Bill.  However, it appears to me 
that the Bill has been drafted, notwithstanding that the paramount interest of the aged people at the village should 



Extract from Hansard 
[COUNCIL - Wednesday, 31 March 2004] 

 p1264b-1286a 
Hon Ray Halligan; Hon Murray Criddle; Hon Robin Chapple; Hon Paddy Embry; Hon George Cash; Hon Alan 

Cadby; Mr Tom Stephens 

 [23] 

have been the first priority.  Secondly, the Bill has done nothing but cause anxiety and has raised many questions 
in the minds of residents at Ocean Gardens.  The suggestion by some residents that it is nothing more than a 
power play between two local authorities can be well understood when one reads the former Ombudsman’s 
report.  It is clear from that report that the Ombudsman failed to take into account the paramount interests of the 
people who live at Ocean Gardens, notwithstanding that their aggregate assets are valued at $58 million; that is a 
huge investment.  The fact that Ocean Gardens runs an efficient business, providing care to the residents in an 
absolutely top-quality way was not taken into account by the Ombudsman, who decided at the time that he 
would do no more than examine some legal technicalities. 

I believe we would fail as individuals if we were to spend our life looking only at legal technicalities and not 
having any consideration for questions of morality, any regard to the aspirations of people or any regard to the 
instability that the sort of issue at Ocean Gardens has caused.  The Bill must be reconfigured so that the residents 
are given a greater say in the management of the organisation.  If it is, the Town of Cambridge will sleep easy 
knowing that for many years Ocean Gardens Retirement Village will be well and truly managed by a group of 
independent people whose interests at all times are the interests of the residents.  I can understand why the 
residents who have spoken to me are upset.  It is up to this House to resolve the issue in a proper way so that 
there is adequate representation from the Town of Cambridge, from the residents on the association and, where 
appropriate, from outside persons who are not residents of the village.  That will ensure a proper mix of members 
on the association, that this great grab for power is put on the backburner, and that the interests of the senior 
citizens in the village are brought forward and regarded as paramount in the resolution of issues that have arisen 
as a result of the restructuring Act that broke the City of Perth into a number of local authorities. 

HON ALAN CADBY (North Metropolitan) [12.45 pm]:  Growing old will challenge us all at some stage.  My 
wife, who has considerable contact with seniors, has often come home in the evening and said to me, “You 
know, there is nothing nice about growing old.”  Many people find independent living very difficult.  At some 
stage, they may consider living in a special community such as Ocean Gardens.  They do that rather than be a 
burden on their children.  Despite admitting that they are unable to cope on their own or that they require the 
extra support of their peers, my experience is that they want to retain some form of independence.  For that 
reason, it is important for us, as legislators, to ensure these important and valued members of the community 
receive that independence.  They want, need and deserve ownership of their lives.  Their future must have and 
they believe that they must have some control over their destiny.  Without that control over their lives, we are 
saying to them, “Thanks for the past, but we don’t trust you with your own future.  You are becoming a burden 
and we know what is best for you.”  That should not be allowed to occur.  That is what we will be saying to the 
residents of Ocean Gardens if the Bill is passed in its present form.  The Bill is intended to give them control of 
their future and to place the financial security of the community in the hands of the local government; that is the 
Town of Cambridge.  To some people, and obviously to the minister, it would appear to be a very sensible move 
to make, but I challenge that view. 

Although I accept the need for the council’s involvement on the board, I also see a more important need for 
ownership of the board by the community of Ocean Gardens.  How can that be done?  The first thing to consider 
is how we can change the board membership to ensure that at least one member - a resident - is a member of the 
board.  After all, the residents are the major stakeholders in the community of Ocean Gardens.  I also see a need 
for members of the board to have considerable experience of the ageing process and the needs of that section of 
the community.  No-one in this place can guarantee that the three council members of the Town of Cambridge 
will have either the interest or the experience that the seniors require.  I suggest that if this were the ocean 
gardens drug rehabilitation village, the gay and lesbian ocean gardens lifestyle village or the Tom Stephens 
Labor cronies retirement village, the minister would be standing up in this House insisting on ownership of the 
homes by the residents; in other words, the locus of control would be within the community.   

Hon Tom Stephens:  Please do not be insulting to me.  I will avoid being insulting to you if you just stick to the 
point.  

Hon ALAN CADBY:  When will the minister start - today?  However, because this is a mainstream community 
of potentially vulnerable people, they are not receiving the same consideration as we would offer those sorts of 
minority groups.  That is not unusual with this Gallop Government, although I find it very unusual that the 
minister himself is advocating this.  I thought that if any minister in this House were able to understand the needs 
of a community it would be the Minister for Local Government and Regional Development.  I am surprised that 
he has introduced this Bill, which will take control away from the residents and put it in the hands of the local 
council.  I am praising the minister.  Would he like to respond to that?  Perhaps not.   

Hon Tom Stephens:  I will respond as soon as you sit down.  
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Hon ALAN CADBY:  I am sure he will.  I drew up a little table which shows a comparison of the board of the 
Ocean Gardens Retirement Village with that of the Harold Hawthorne Senior Citizens Centre.  There is a good 
reason for that comparison; namely, both establishments have a similar genesis.  My colleague Hon George Cash 
has addressed this, but the comparison is worthwhile.  As we have heard, board membership of the Ocean 
Gardens village comprises three from the council and three independent members, which will total six members.  
The membership of the Harold Hawthorne Senior Citizens Centre is six to 15 and only two from the council.  
The chairman and vice-chairman of the board of Ocean Gardens must be one of the three council members of the 
Town of Cambridge.  At the Harold Hawthorne centre, any financial member is entitled to hold any office.  That 
means that any of those members can be the chairman or the vice-chairman.  I wonder what message we are 
sending the residents of Ocean Gardens if we are telling them that we are not confident that any of them can be 
the chairman or the vice-chairman.  We are sending them the very powerful message that only the Town of 
Cambridge has the capacity to decide who can be chairman and vice-chairman.  At Ocean Gardens the chairman 
will have the casting vote.  This means that the Town of Cambridge will have absolute control of the board.  We 
might as well say that the board shall consist of the three council members only.  The number of members 
required to form a quorum at Ocean Gardens will be three, which is half the number of board members.  The 
chairman must be part of that quorum.  In other words, the Town of Cambridge can call a meeting at any stage, 
even at the most inconvenient times, as long as it has its three council members at hand; whereas at the Harold 
Hawthorne centre, as we have heard, an even number of half the board plus one is required to form a quorum.  If 
there is an odd number, it is the next whole number after the half.  A majority of the board members must be 
present to form a quorum; whereas at Ocean Gardens not even half the number of board members plus one 
member will be required to form a quorum.  A half plus one, in other words four, would be more reasonable.  At 
least then an independent member of the board would be present, not just the three council members.  Two-thirds 
of the association members of Ocean Gardens will be required to form a quorum at annual general meetings but 
at Harold Hawthorne one-third of members are required.  

We have heard that the average age of residents at Ocean Gardens is 84, so we know how difficult it will be to 
get two-thirds of the members to an AGM.  I wonder why the requirement is two-thirds.  Is it to make it pretty 
well impossible for a quorum to be formed?  Is this another part of the power play of the Town of Cambridge?   

The amendments on supplementary notice paper No 242, issue No 2 are an attempt to bring the Ocean Gardens 
facility more in line with the Harold Hawthorne centre, thus delivering some equity to residents.  I wonder 
whether this Bill would have been presented in its current form if Ocean Gardens did not have as many assets as 
it does, or a surplus of approximately $7 million.  Some people believe that this legislation is all about getting 
access to the money.  I think I share their view.  I wonder whether this Bill would be in the same format if the 
village were in debt for $7 million.  Would the Town of Cambridge be as keen to take on board absolute control 
of it?  I doubt it very much.  It is not too late to improve this Bill to show that the minister has a heart and 
understands the needs of the residents of Ocean Gardens.  He may have to swallow a little pride but in the end, it 
will be worth it.  I therefore ask the minister to look very carefully at Hon Ray Halligan’s amendments because 
they are good amendments.  The residents are not asking for much.  In general, they support the Bill.  However, 
they are after some locus of control.  Surely, the minister can see that.  He can empathise with them; he knows 
that what they are seeking is right.  

Hon Robin Chapple might have been misled.  Schedule 1 on page 18 of the Bill states clearly that “any 
distribution of funds of the Association which are surplus to these requirements may only be made to an 
association or institution specified by the Town which has objects similar to those of the Association or to a 
charitable or public benevolent institution specified by the Town”.  In other words, that $7 million or any surplus 
can be siphoned off from Ocean Gardens and spent elsewhere.  I wonder whether the minister’s real motivation 
is to allow some of those funds to be spent elsewhere.  For those reasons, I will strongly support the amendments 
drafted by Hon Ray Halligan to make this Bill more acceptable to the community of Ocean Gardens.  I ask the 
minister to think seriously about empowering the residents of Ocean Gardens.  He should put the residents first 
and the council second, or at least put them both equal first.  That is all the Opposition is seeking; it is not a great 
deal.  I think he has the capacity to improve this Bill and I am sure that in reality he wants to.  

HON TOM STEPHENS (Mining and Pastoral - Minister for Local Government and Regional Development) 
[12.59 pm]:  I think I am right in saying that I have the opportunity for a short time -  

Hon Alan Cadby:  At five o’clock.  

Hon TOM STEPHENS:  - this afternoon to complete my remarks, in view of the time. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 1309.] 
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Sitting suspended from 1.00 to 2.00 pm 
 


